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ContextContext
APEC economies have made APEC economies have made 
considerable progress in law reformconsiderable progress in law reform
–– But what is the enforcement experience? But what is the enforcement experience? 

Objectives of the report:Objectives of the report:
–– To identify the key features of effective To identify the key features of effective 

enforcement regimesenforcement regimes
–– Focus on the areas of commercial law, Focus on the areas of commercial law, 

corporate governance and competition corporate governance and competition 
policypolicy



Link Between Enforcement of Business Link Between Enforcement of Business 
Laws and Economic DevelopmentLaws and Economic Development
International competition for investment flowsInternational competition for investment flows

Strong economic legal infrastructure leads to Strong economic legal infrastructure leads to 
improved investment levels due to:improved investment levels due to:
–– Increased investor confidenceIncreased investor confidence
–– Lower business costsLower business costs
–– Innovation and efficiencyInnovation and efficiency

Which leads to:Which leads to:
–– Better investmentBetter investment
–– Increased employmentIncreased employment
–– Regional developmentRegional development



Key Issues and Experiences in the Key Issues and Experiences in the 
Enforcement of Commercial LawsEnforcement of Commercial Laws

Six key areasSix key areas
–– Formation of companiesFormation of companies
–– Foreign investment lawsForeign investment laws
–– Business licensing and regulationBusiness licensing and regulation
–– Formation of contractsFormation of contracts
–– BankruptcyBankruptcy
–– CorruptionCorruption



Some Common ThemesSome Common Themes
What kind of laws are appropriate?What kind of laws are appropriate?
–– Quality of Quality of ““black letter lawsblack letter laws””

Many different methods of enforcementMany different methods of enforcement
–– Cultural, economic, business factorsCultural, economic, business factors

Role of regulatory agenciesRole of regulatory agencies
–– Capacity Capacity 

Access to the judicial systemAccess to the judicial system
–– Respect Respect 



Key Issues in the Enforcement of Key Issues in the Enforcement of 
Corporate GovernanceCorporate Governance

Governance is the way in which Governance is the way in which 
companies are governed companies are governed –– relationships relationships 
among the stakeholdersamong the stakeholders

Stakeholder interests:Stakeholder interests:
–– ShareholdersShareholders
–– CreditorsCreditors
–– Management (boards)Management (boards)
–– EmployeesEmployees
–– Government Government 



Some Governance IssuesSome Governance Issues
DecisionDecision--making and controlmaking and control

Minority protectionMinority protection

Distribution of profitsDistribution of profits

Information flow Information flow –– keeping the market keeping the market 
informedinformed

Abuse of crossAbuse of cross--shareholdingsshareholdings



Some Enforcement Techniques Some Enforcement Techniques 
for Corporate Governancefor Corporate Governance

Formal reporting standardsFormal reporting standards
Transparent information flows/public Transparent information flows/public 
disclosuredisclosure
Independent boardsIndependent boards
Fines and penaltiesFines and penalties
DeDe--listing/suspensionlisting/suspension
Derivative actionsDerivative actions
Education/advocacyEducation/advocacy



Best Practice Models in the Best Practice Models in the 
Enforcement of Competition PolicyEnforcement of Competition Policy
Competitive markets should produce Competitive markets should produce 
innovation, lower consumer costs, efficient innovation, lower consumer costs, efficient 
allocation of resources and international allocation of resources and international 
competitivenesscompetitiveness
–– Many new competition lawsMany new competition laws
–– Growth of regulatory agenciesGrowth of regulatory agencies

Issues to be considered:Issues to be considered:
–– Due processDue process
–– TransparencyTransparency
–– Continuing development of Continuing development of ““black letterblack letter”” lawslaws



Some Enforcement Techniques Some Enforcement Techniques 
for Competition Policyfor Competition Policy

Prosecutions:  fines and penaltiesProsecutions:  fines and penalties
Divestment ordersDivestment orders
PublicityPublicity
AdvocacyAdvocacy
Private Enforcement RightsPrivate Enforcement Rights



ObservationsObservations

What makes an effective enforcement What makes an effective enforcement 
regime?regime?
–– Clear and complete lawsClear and complete laws
–– AccessAccess
What makes an effective regulatory agency?What makes an effective regulatory agency?
–– CompetenceCompetence
–– IndependenceIndependence
–– TransparencyTransparency
–– AccountabilityAccountability
–– ResourcesResources



Together WithTogether With……..

Political leadershipPolitical leadership
Professional leadershipProfessional leadership
Community acceptanceCommunity acceptance
AdvocacyAdvocacy
EducationEducation
RespectRespect



Sanctions?Sanctions?

What sanctions are appropriate?  What sanctions are appropriate?  
–– Depends on economic, cultural and Depends on economic, cultural and 

business factorsbusiness factors
–– Fines or imprisonmentFines or imprisonment
–– Forfeiture of assets and rightsForfeiture of assets and rights
–– PublicityPublicity
–– Access to an effective judicial systemAccess to an effective judicial system



Suggestions for Further WorkSuggestions for Further Work

Ongoing review of Ongoing review of ““black letterblack letter”” lawslaws
–– For relevance, completeness, currency and For relevance, completeness, currency and 

policy consistencypolicy consistency

Development of respected institutionsDevelopment of respected institutions
–– Capacity buildingCapacity building

EducationEducation
–– For the judiciary, agencies, professions and For the judiciary, agencies, professions and 

investors investors 
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